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SERVICE OF PAPERS  

 

1. The Disciplinary Committee (“the Committee”) convened to consider two 

Allegations against Mr O’Donnell, who attended unrepresented. 

 

2. The papers before the Committee were in a bundle lettered A to N and 

numbered 1 to 106 and a costs schedule numbered 107 to 109. There was 

a service bundle numbered 1 to 28, plus additional papers in a bundle 

numbered 110 to 111. 

 

ACCA APPLICATION TO AMEND ALLEGATION 

 

3. At the outset of the hearing, Mr Ismail made an application to amend 

Allegation 2(a), which had omitted to include the year for the November 

date. Mr O’Donnell did not object to the proposed amendment. 

 

4. The Committee accepted the advice of the legal Adviser and decided to 

allow the amendment, which did not change the gravamen of the Allegation, 

but rather provided clarity about the dates. The Committee noted that Mr 

O’Donnell did not object and that it would have been known to all parties 

that the year was 2017. Accordingly, to allow the application would not 

cause Mr O’Donnell any prejudice and was clearly in the interests of justice. 

 

ALLEGATIONS 

 

 Allegation 1 

 

a) As from 13 November 2017 Neil O’Donnell has been disqualified 

from holding the position of director of a company or acting as an 

insolvency practitioner for a period of three years and six months. 

 

b) In light of the facts set out at 1(a) above Neil O’Donnell is guilty of 

misconduct pursuant to byelaw 8(a) (i). 
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 Allegation 2 (as amended) 

 

a) Pursuant to bye-law 10(b) Neil O’Donnell between 27 November 

2017 and 15 January 2018 failed to bring to the attention of ACCA 

promptly or at all that he may have become liable to disciplinary 

action by reason of his being disqualified with effect from 13 

November 2017 from holding the position of director of a company 

or acting as an insolvency practitioner for a period of three years 

and six months. 

 

b) In light of the facts set out at Allegation 2(a) above Neil O’Donnell is; 

 
i. Guilty of misconduct pursuant to bye-law 8(a)(i) 

                            or 

ii. Liable to disciplinary action pursuant to bye-law 8(a)(iii) 

 

ADMISSIONS 

 

5. Following the amendment referred to above, the Allegations were put to Mr 

O’Donnell and he admitted all the facts. The Chair accordingly announced 

that the facts alleged in 1(a) and 2(a) were found proved. Mr O’Donnell also 

admitted that his behavior amounted to misconduct, however this remained 

a matter for the Committee to determine based on its assessment of the 

seriousness of the matters admitted. 

 

BRIEF BACKGROUND 

 

6. Mr O’Donnell became an ACCA registered student on 2 July 2009 and 

graduated by completing his ACCA exams on 18 April 2016. He became an 

ACCA Member on 3 June 2016. He has never held an ACCA practising 

certificate or insolvency license. 

 

7. On 5 April 2015, Mr O’Donnell was appointed as a Director of Company A. 

That Directorship was terminated on 22 November 2017. Company A had 

been wound up by the High Court on 28 March 2017.  
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Action had been taken by the Insolvency Service which resulted in Mr 

O’Donnell and two other directors being disqualified from acting as 

directors. In Mr O’Donnell’s case, this was for a period of three years and 

six months. That disqualification came into effect on 13 November 2017. Mr 

1, Mr O’Donnell’s employer, was disqualified from being a director for a 

period of nine years. A third director was disqualified for a period of five 

years. 

 

8. The action which led to the disqualification, and which was the same for 

each of the directors, was recorded as follows: 

 

Conduct: Neil O'Donnell, while a registered director of [Company A], failed 

to ensure that [Company A] properly or adequately performed its role as a 

Trustee of pension schemes and as a result, members' funds were exposed 

to a greater level of risk than that specified in guidance issued by the 

Pension Regulator, in that:- 

 

 [Company A] failed to comply with the terms of the Governance Statement 

of the pension schemes of which it was Trustee. 

 

 [Company A] failed to comply with the statement of investment principle 

("SIP") of a pension scheme of which it was Trustee. 

 

 The Pension Regulator has issued guidance for Trustees outlining 

responsibilities placed on scheme Trustees and explaining what Trustees 

need to do in order to comply with the law, the Pensions Act 1995 and the 

Pensions Act 2004. [Company A] failed to comply with that guidance or the 

provisions of the pension legislation. 

 

 [Company A] made investments in companies where the accounts and 

instruments did not reflect the investment made. [Company A] failed to 

carry out its function as Trustee/administrator by failing to ensure that 

sufficient share certificates to support investments were received and/or to 

satisfy itself that there was sufficient evidence of the existence of the 

investment. 
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 [Company A] operated with a lack of transparency designed to persuade or 

encourage members of the public, who were not sophisticated investors, 

transferring pension funds into pension schemes which relied on high risk 

investments. 

 

 [Company A] offered contrived and artificial 'employment' to members in 

order to circumvent what was considered to be the guidance at the time 

requiring the need for members to be employed by the sponsoring 

employer of the occupational pension scheme. 

 

9. Having been disqualified from acting as a director, Mr O’Donnell, as a 

Member of ACCA, was under a duty to promptly notify ACCA that he may 

have become liable to disciplinary action by reason of his disqualification. 

ACCA did not receive any such notification. 

 

10. During the course of investigating Mr 1, also an ACCA Member, ACCA 

became aware of Mr O’Donnell’s disqualification. Accordingly, on 15 

January 2018, an Investigations Officer wrote to Mr O’Donnell requesting 

copies of: the Undertaking; the Schedule of Unfit Conduct attached to the 

Undertaking; the Insolvency Service Notice offering to dispose of the matter 

by way of an Undertaking; and the “information” enclosed with the Notice. 

 

11. Mr O’Donnell subsequently forwarded the requested documents on 23 

January 2018. Included within the documents was a leaflet which explained 

to Mr O’Donnell that:’ An undertaking is the administrative equivalent of a 

disqualification order and can be entered into voluntarily without the need for 

court proceedings. Once accepted by the Secretary of State it has the same 

effect as a court order and can only be amended by the court…’ 

 

12. When entering into the agreement to provide Undertakings, Mr O’Donnell 

indicated that he did not dispute the matters that appear in the above 

paragraph under the heading “Conduct”. 
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13. In an email to ACCA’s Investigations Officer dated 16 January 2017, Mr 

O’Donnell stated: 

 

“Any paperwork I received regarding the undertaking I signed on the 

instruction of my boss [Mr 1], and returned by post. 

... ... 

[Mr 1] asked me to be a director to help him with his new business venture. I 

asked him right from the outset if this would have any adverse effects on my 

ACCA membership and his response was "not to his knowledge". I now 

realise that I was simply used to help him forward with this business. If 

someone had asked me what company I was a director of, I wouldn't have 

been 100% sure which company it was. This is how little I knew of what was 

going on. 

I was asked to sign paperwork to show that I had been present at meetings 

(which to my knowledge didn't happen). I was asked to sign off other 

paperwork which I had known [sic] knowledge or real understanding of. I felt 

pressured and intimidated to go along with this as [Mr 1] was and is still my 

boss. My wages didn't always go in on time and I felt my non compliance 

would have made the situation even worse.” 

 

14. In a further email of the same date, Mr O’Donnell said: 

 

“...I had no active role in [Company 1], I was simply asked to be a director, 

which in hindsight I clearly should have refused to do. 

. . .  

I don't know why the company was set up. As far as I am aware it was a 

pension administration business. I couldn't tell you what this entails though 

as I have no experience in this field…." 

 

15. He added: 

 

“...I wasn't aware that I needed to inform the ACCA about the 

disqualification. If I had known then I would have informed them immediately. 

I spent 4 tough years getting myself qualified and I am absolutely devastated 

that I have been dragged into this…." 
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16. At the hearing. Mr O’Donnell re-iterated that he had been naive and stupid 

in allowing himself to become a director of this company.  

 

He said he felt pressured by his employer to be a director and that it was 

“less of a request and more of a command.” He said he had nothing to do 

with the running of the company, he did not attend meetings or make any 

decisions. He said that the documents he signed might have been board 

meeting minutes, but not accounts. He readily acknowledged that he knew 

nothing about pensions and said he put his trust in Mr 1 to run the company 

appropriately. In answer to Committee questions, Mr O’Donnell said that Mr 

1’s firm that employed him did not have any pension clients and that he had 

nothing to do with the administration of the pension funds. He said he had 

never been a director of a company before. 

 

17. Mr O’Donnell said that he had never held a practising certificate and so had 

not had to complete any renewal forms. All he had to do each year was pay 

his renewal fees. He accepted that he should have been aware of the need 

to notify ACCA about the disqualification. 

 

DECISION ON ALLEGATION AND REASONS  

 

18. The Committee considered carefully all the evidence together with the 

submissions made by Mr Ismail and Mr O’Donnell. The Committee 

accepted the advice of the Legal Adviser.  

 

 Allegation 1(a) 

 

19. The Committee found this Allegation proved on the basis of Mr O’Donnell’s 

admission and because it was a matter of public record. 

 

 Allegation 1(b) 

 

20. The Committee found this Allegation proved. Mr O’Donnell admitted that his 

behavior amounted to misconduct.  
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Notwithstanding this admission, the Committee reached its own decision, 

misconduct being a matter for the Committee to decide on the basis of its 

assessment of the seriousness of the matters found proved.  

 

21. As a professional accountant and Member of ACCA, Mr O’Donnell was 

under a duty to act responsibly in all matters that impact upon his 

professional life. He should have been aware that action as a statutory 

director for a company carries important responsibilities and that it is not 

acceptable to plead ignorance. Notwithstanding his employer’s position of 

authority over him, as a professional accountant Mr O’Donnell should have 

made it his duty to ensure he understood exactly what it was that he was 

signing up for. He failed to do this and his failings contributed to the pension 

funds of those who were not sophisticated investors being placed at risk, as 

reflected in the “Conduct” referred to above. The Committee considered this 

to be a serious falling short of what is expected of a professional 

accountant. This failure brought discredit upon Mr O’Donnell and also upon 

ACCA and the accountancy profession. For these reasons the Committee 

was satisfied that his behavior amounted to misconduct. 

 

 Allegation 2(a) 

 

22. The Committee found this Allegation proved on the basis of Mr O’Donnell’s 

admission. 

 

 Allegation 2(b)(i) 

 

23. The Committee found this Allegation not proved. Notwithstanding Mr 

O’Donnell’s admission that his failure amounted to misconduct, the 

Committee reached its own decision, misconduct being a matter for the 

Committee to decide on the basis of its assessment of the seriousness of 

the matters found proved.  

 

24. The duty upon Mr O’Donnell was clear. Bye-law 10(b) states that it shall be 

the duty of every member to bring promptly to the attention of ACCA any 

fact or matters indicating that a Member may have become liable to 

disciplinary action. 
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Mr O’Donnell ought to have realised that, being subject to the equivalent of 

a High Court Order disqualifying him from being a director of a company 

and for a significant period of time, may have meant he was liable to 

disciplinary action. Not only did he not notify ACCA promptly, he did not do 

so at all. In the event, it was ACCA, whilst investigating Mr 1 that discovered 

that Mr O’Donnell had been disqualified. 

 

25. However, the Committee noted, and accepted, that Mr O’Donnell had been 

a student member at the time of being asked to become a director, that the 

company had only existed for a matter of months and that the need to 

declare the disqualification to ACCA had not occurred to him. Furthermore, 

Mr O’Donnell had never held a practising certificate so would not have been 

completing a renewal each year with the associated prompt that he needed 

to declare any matters that might render him liable to disciplinary action. 

The Committee accepted Mr O’Donnell’s position that he simply did not 

know he had to report the matter to ACCA and was satisfied that his 

omission to do so, whilst regrettable, was not deliberate. 

 

26. If Members fail to notify promptly, or indeed at all, there is the risk that 

ACCA will remain unaware of their transgressions and thus not be in a 

position to investigate and, if necessary, refer matters to the relevant 

Committee to be considered. The whole purpose of regulatory oversight 

risks being thwarted in such circumstances. However, in the circumstances 

of this case, the Committee was not satisfied that Mr O’Donnell’s failure to 

know was sufficiently serious to amount to misconduct.  

 

 Allegation 2(b)(ii) 

 

27. The Committee found this Allegation proved and that Mr O’Donnell was 

clearly liable to disciplinary action having failed to comply with Bye-law 

10(b). 
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SANCTION AND REASONS 

 

28. In reaching its decision on sanction, the Committee took into account all the 

evidence and the submissions made by the parties, together with all matters 

of personal mitigation. The Committee also referred to the Guidance for 

Disciplinary Sanctions issued by ACCA. The Committee had in mind the 

fact that the purpose of sanctions was not to punish Mr O’Donnell, but to 

protect the public, maintain public confidence in the profession and maintain 

proper standards of conduct, and that any sanction must be proportionate. 

The Committee accepted the advice of the Legal Adviser. 

 

29. In written representations, dated 10 April 2018, provided by Mr O’Donnell to 

ACCA, he said that he had been employed by Mr 1’s accountancy firm 

since June 2001, having started there as a trainee accountant. Accordingly, 

he had been there for some 17 years and that was the only place he had 

worked in his adult life. He said he worked solely in business accountancy 

preparation and had never worked in the field of financial advice, nor had he 

undertaken any pension advice or personal tax planning. He repeated that 

he had been asked by his boss (Mr 1) to help with a company he was 

setting up, by becoming director. Mr O’Donnell said unfortunately he did not 

carry out research into his role or the Company. He said he was provided 

with memos every few months and asked to sign them. He said that he read 

them briefly but that they did not mean anything to him. He realised that he 

had been “very foolish naive and gullible.” He said he was “ashamed and 

heartbroken.” 

 

30. He went on to say that he had no reason to think his boss was in any way 

incompetent or dishonest and when he explained the purpose of the 

company was to administer pensions schemes and deal with the investment 

of pensions, he thought Mr 1 had enough knowledge and experience to run 

such a business. Mr O’Donnell said that Mr 1 explained to him that he 

needed a member as a nominated trustee and this was the position he 

wanted Mr O’Donnell to fulfil. He said his boss made it all sound very 

plausible and he was willing to help him out. He added that he never made 

any decisions or recommendations to the company.  
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He said that he had no idea about the issues that subsequently arose about 

the running of the company. 

 

31. Mr O’Donnell said, “Naively I did not consider the above would impact in 

mine or the profession’s reputation. I had done nothing personally wrong in 

the running of the Company and taken no active part in it.” However, he 

now appreciated how foolish he had been in agreeing to help out his boss 

and then for not investigating his role and responsibility as a director of a 

company.  

 

32. Mr O’Donnell also said that he was unaware of his obligation to notify ACCA 

of the Undertakings he had signed, but having learned of it has since been 

co-operative throughout the investigation process and provided ACCA with 

all the documentation it requested. He accepted that he had failed to 

appreciate the serious nature of his disqualification. He added, “I now 

realise with great regret and remorse the potential damage to mine, the 

ACCA and the profession at large for which I deeply apologise.” 

 

33. Mr O’Donnell concluded by saying, “I have worked very hard to achieve my 

status as an ACCA member, I take pride in the work that I do for my clients 

which I believe is appreciated by them and my fellow colleagues. I sincerely 

regret my involvement with the company, apologise unreservedly, and wish 

to assure ACCA I would never risk damaging my, the ACCA, or the 

profession in general’s reputation by my acts or omission in future.” 

 

34. The Committee considered the following mitigating factors: previous good 

character with no history of disciplinary matters; the position of power that 

Mr 1 held over Mr O’Donnell as his employer and his abuse of that power 

by asking an employee to act as a director in the circumstances described; 

his relative culpability, it being clear from the disparity in the periods of 

disqualification that Mr 1 was considered to be the principal offender and 

the third director was also considered to be more responsible as shown by 

his 5 year period of disqualification; full co-operation with ACCA’s 

investigation and full admissions; insight demonstrated and remorse 

expressed. 
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35. The Committee did not consider there to be any aggravating factors. 

 

36. The Committee did not think it appropriate to take no further action in this 

case. Mr O’Donnell had accepted the role of director of a limited company 

without making any effort to find out what the role entailed, nor did he make 

any proper enquiry about the nature of the business. He then signed 

memos or board meeting minutes without having any knowledge of what he 

was signing for. It was clear from the ‘conduct’ referred to above that the 

company was run very poorly with scant regard for the necessary guidance 

and legislation and risked putting members’ funds in jeopardy.  

 

This resulted in the company going into liquidation and all directors being 

disqualified for a significant period.  Perhaps unsurprisingly, Mr 1’s period of 

disqualification was considerably longer than Mr O’Donnell’s, but 

nevertheless Mr O’Donnell’s culpability was still significant. The Committee 

considered it would not be in the public interest to take no further action in a 

case where an accountant had been disqualified from being a director of a 

company and also had failed to inform his regulator of that fact.  

 

37. The Committee next considered an admonishment, where a number of the 

factors referred to in the Guidance for Disciplinary Sanctions are present, 

namely: no evidence of loss or adverse effect on members of the public; 

early admissions of the facts alleged; insight into his failings; his conduct 

was not deliberate; genuine expressions of remorse and an assurance that 

it would never happen again; a relevant testimonial. However, the 

Committee considered the failings to be too serious to be concluded with an 

admonishment. The Committee therefore decided that an admonishment 

was not a sufficient sanction in all the circumstances of this case.  

 

38. The Committee then considered whether to reprimand Mr O’Donnell. The 

guidance indicates that a reprimand would be appropriate in cases where 

the conduct is of a minor nature, there appears to be no continuing risk to 

the public, there has been sufficient evidence of an individual’s 

understanding together with genuine insight into the conduct found proved.  
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The guidance goes on to suggest a reprimand may be appropriate where 

certain factors are present and a number of these could be satisfied in this 

case. However, the Committee did not consider Mr O’Donnell’s conduct to 

be of a minor nature. Accordingly, despite the mitigation in this case, the 

Committee concluded that a reprimand would not adequately reflect the 

seriousness of the conduct. 

 

39. The Committee then considered whether a severe reprimand would 

adequately reflect the seriousness of the case.  

The guidance indicates that such a sanction would usually be applied in 

situations where the conduct is of a serious nature but where there are 

particular circumstances of the case or mitigation advanced which satisfy 

the Committee that there is no continuous risk to the public and there is 

evidence of the individual’s understanding and appreciation of the conduct 

found proved. The Committee considered all these criteria to be met. The 

guidance adds that this sanction may be appropriate where most of the 

following factors are present: 

 

• the misconduct was not intentional and is no longer continuing; 

• no evidence that the conduct caused direct or indirect harm; 

• insight into failings; 

• genuine expression of regret/apologies; 

• previous good record; 

• no repetition of failure/conduct since the matters alleged; 

• rehabilitative/corrective steps taken to cure the conduct and ensure future 

errors do not occur; 

• relevant and appropriate references; 

• co-operation during the investigation stage. 

 

40. The Committee considered most of these factors to be present in this case 

and that a severe reprimand was therefore a sufficient and proportionate 

sanction to mark the seriousness of Mr O’Donnell’s conduct and to uphold 

standards and maintain confidence in the profession.  
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Mr O’Donnell had been both reckless and foolish in allowing himself, for a 

fee, to become associated with a company involved in the administration of 

pensions and the Committee considered it important that professional 

accountants be aware that they could not behave in this way. 

 

41. The Committee decided that to exclude Mr O’Donnell from membership of 

ACCA would be disproportionate in light of the mitigation in this case, his 

specific role in the company, the insight shown by him and his assurance, 

which the Committee accepted, that the behavior would not be repeated. 

 

COSTS AND REASONS 

 

42. ACCA applied for costs in the sum of £6,448.98. Mr Ismail submitted that 

the time allowed for his presence could be reduced because the hearing did 

not take eight hours, but that otherwise the sum requested was reasonable.  

 

43. Allowing for some reduction for the Case Presenter’s time, the Committee 

considered the sum requested to be both reasonable and appropriate. Mr 

O’Donnell provided a statement of means which indicated he had limited 

means, no capital, no assets and not insubstantial debts. In light of his 

financial circumstances, and the allowance already referred to in relation to 

the Case Presenter, the Committee decided to reduce the sum and made 

an order for costs in the sum of £4,500. 

 

EFFECTIVE DATE OF ORDER  

 

44. This Order will come into effect at the conclusion of the appeal period. 

 

 

 

Mr Ian Ridd  

Chairman 

31 July 2018 


